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Constitutional provisions

51. Promotion of international peace and security.

The State shall endeavour to—

(a) promote international peace and security;

(b) maintain just and honourable relations between nations;

(c) foster respect for international law and treaty obligations in the
dealings of organised peoples with one another; and

(d) encourage settlement of international disputes by arbitration.
[Part IV— Directive Principles of State Policy]
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Constitutional provisions (cont.)

73. (1) Subject to the provisions of this Constitution, the executive power of

. the Union shall extend—
(2) to the matters with respect to which Parliament has power to make laws;
and

(b) to the exercise of such rights, authority and jurisdiction as are exercisable
by the Government of India by virtue of any treaty or agreement:

[Part V — The Union]
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Constitutional provisions (cont.)

253. Legislation for giving effect to international agreements.

Notwithstanding anything in the foregoing provisions of this Chapter,
Parliament has power to make any law for the whole or any part of the
territory of India for implementing any treaty, agreement or convention with
any other country or countries or any decision made at any international
conference, association or other body.

[Part |X— Relations between the Union and the States]
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Constitutional provisions (cont.)

* 10. Foreign affairs; all matters which bring the Union into relation with

any foreign country.
. * 13. Participation in international conferences, associations and other
bodies and implementing of decisions made thereat.
* 14. Entering Into treaties and agreements with foreign countries and

Implementing of treaties, agreements and conventions with foreign
countries.

[Schedule VII > List | (Union List)]
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Judicial Interpretation

® Dualist Doctrine
* Primacy of Unio

* Comity Doctrine
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Dualist Doctrine

“It is not disputed that every sovereign State is competent to make its own laws in relation to the rights and
liabilities of foreign States to be sued within its own municipal courts. Just as an independent sovereign State
may statutorily provide for its own rights and liabilities to sue and be sued, so can it provide for the rights and
liabilities of foreign States to sue and be sued in its municipal courts. That being so, it would be legitimate to
hold that the effect of s. 86(1) is to modify to a certain extent the doctrine of immunity recognised by

International Law. This section provides that foreign States can be sued within the municipal of India with the
consent of the Central Government and when such consent is granted as required by s. 86(1), it would not be
open to a foreign State to rely on the doctrine of immunity under International Law, because the municipal
courts in India would be bound by the statutory provisions, such as those contained in the Code of Civil
Procedure. In substance, s. 86(1) is not merely procedural it is in a sense a counter- part of s. 84. Whereas s. 84
confers a right on a forelgn State to sue, s. 86(1) in substance imposes a liability on foreign States to be sued,
though this liability is circumscribed and safeguarded by the limitations prescribed by it. That is the effect of s.
86(1).”

[Mirga Ali Akbar Kashani v. United Arab Republic AIR 1966 SC 230]
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Dualist Doctrine (cont.)

Article 253 “deals with legislative power thereby power is conferred upon the parliament which it
may not otherwise possess. But it does not seek- to circumscribe the extent of the power conferred
by Article 73. If, in consequence of the exercise of executive power, rights of the citizens or others
are restricted or 1nfr1nged or laws are modified, the exercise of power must be supported by
legislation: where there is no such restriction, infringement of the right or modification of the laws,
the executive is competent to exercise the power. It may be recalled that cl. 3(iv) of the Agreement
included a covenant that the decision of the Tribunal shall be binding on, both the Governments.
The power of the executive to enter into that covenant cannot also be challenged, and was not
challenged. It was conceded that if the contention based on Article 253 was not accepted, the award
of the Tribunal by majority of two was binding upon the Government of India. It was accepted that
as an international agreement between the two States represented by their executive Governments it
became binding between the two States as expressly undertaken.”

[Maganbhai Ishwarbhai Patel v. Union of India (1970) 3 SCC 400]
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Dualist Doctrine (cont.)

“India follows the doctrine of dualism and not monoism. We may, however, hasten to
add that this Court, however, at times for the purpose of interpretation of statute has
taken into consideration not only the treaties in which India 1s a party but also
declarations, covenants and resolutions passed in different International Conferences.
The Act as also the treaties entered into by and between India and foreign countries
are admittedly subject to our municipal law. Enforcement of a treaty is in the hands of
the Executive. But such enforcement must conform to the domestic law of the
country. Whenever, it is well known, a conflict arises between a treaty and the domestic
law or a municipal law, the latter shall prevail.”

[Bhavesh Jayanti 1akhani v. State Of Mabarashtra (2009) 9 SCC 551]
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Primacy ot Union (over States)

Environmental Protection Act, 1986, enacted to implement the decisions taken
at the United Nations Conference on the Human Environment held at
Stockholm in June, 1972 would be covered under Entry 13 of List I and Article
253. Accordingly, “shall have overriding effect and shall prevail over the law
made by the legislatures of the States.”

[S. Jagannath v. Union of India (1997) 2 SCC 87]
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Comity Doctrine

“Courts in India would apply the rules of International law according to the principles of
comity of Nations, unless they are overridden by clear rules of domestic law.

In the case of Jolly George Varghese v. Bank of Cochin (1980) 2 SCC 360, the Court applied the
above principle in respect of the International Covenant on Civil and Political Rights, 1966 as
well as in connection with the Universal Declaration of Human Rights.

India has ratified the above mentioned covenants, hence, those covenants can be used by the
municipal courts as an aid to the Interpretation of Statutes by applying the Doctrine of
Harmonization.

But, certainly, if the Indian law is not in conflict with the International covenants, particularl

¥ p y
pertaining to human rights, to which India 1s a party, the domestic court can apply those
principles in the Indian conditions.”

[National 1 egal Services Authority v. Union of India (2014) 5 SCC 438]
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Comity Doctrine (cont.)

“Article 51, as already indicated, has to be read along with Article 253 of the Constitution. If the parliament has made any legislation
which is in conflict with the international law, then Indian Courts are bound to give effect to the Indian Law, rather than the
international law. However, in the absence of a contrary legislation, municipal courts in India would respect the rules of international
law.

In Apparel Export Promotion Council v. A. K. Chopra (1999) 1 SCC 759, it was pointed out that domestic courts are under an obligation to
give due regard to the international conventions and norms for construing the domestic laws, more so, when there is no inconsistency
between them and there is a void in domestic law. Reference may also be made to the ]udgments of this Coutt in Githa Haribaran 1. REI

(1999) 2 SCC 228, R.D. Upadhyay v. State of A.P. (2007) 15 SCC 337 and PUCL. v. Union of India (2005) 2 SCC 4306.

In Vishaka v. State of Rajasthan (1997) 6 SCC 241, this Court under Article 141 laid down various guidelines to prevent sexual
harassment of women in working places, and to enable gender equality relying on Articles 11, 24 and general recommendations 22, 23
and 24 of the Convention on the Elimination of All Forms of Disctimination against Women. Any international convention not
inconsistent with the fundamental rights and in harmony with its spirit must be read into those provisions, e.g., Articles 14, 15, 19 and
21 of the Constitution to enlarge the meaning and content thereof and to promote the object of constitutional guarantee. Principles
discussed hereinbefore on TGs and the International Conventions, including Yogyakarta principles, which we have found not
inconsistent with the various fundamental rights guaranteed under the Indian Constitution, must be recognized and followed, which has
sufficient legal and historical justification in our country.”

[National 1egal Services Authority v. Union of India (2014) 5 SCC 438]
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Comity Doctrine (cont.)

“Article 31, ‘General Rule of Interpretation’, of the Vienna Convention on the
Law of Treaties, 1969 provides that a “treaty shall be interpreted in good faith
in accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose”. While India 1s not a
party to the Vienna Convention, it contains many principles of customary
international law, and the principle of interpretation, of Article 31 of the
Vienna Convention, provides a broad guideline as to what could be an
appropriate manner of interpreting a treaty in the Indian context also.”

|Ramz Jethmalani v. Union of India (2011) 8 SCC 1]
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Understanding Tax !l

“A neat definition of what ‘tax’ means has been given by Latham C. J. of the High Court of Australia, in
Matthews v. Chicory Marketing Board (60 C.L.R. 263). A tax, according to the learned Chief Justice, ‘is a
compulsory exaction of money by public authority for publlc purposes enforceable by law and is not
payment for services rendered’. This definition brings out, in our opinion, the essential characteristics of a
tax as distinguished from other forms of imposition WhICh in a general sense, are included within it. It is
said that the essence of taxation is compulsion, that is to say, it is imposed under statutory power without the
taxpayer's consent and the payment is enforced by law. The second characteristic of tax is that it is an
imposition made for public purpose without reference to any special benefit to be conferred on the payer of
the tax. This is expressed by saying that the levy of tax is for the purposes of general revenue, which when
collected revenues of the State. As the object of a tax is not to confer any special benefit upon any particular
individual, there is, as it is said, no element of quid pro quo between the taxpayer and the public authority.
Another feature of taxation it; that as it is a part of the common burden, the quantum of imposition upon the
taxpayer depends generally upon his capacity to pay.”

[Commissioner, Hindu Religious Endowments v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt AIR
1954 SC 282]
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General propositions

* International law not directly applicable in a country absent a domestic law [CIT »

H.E.H. Mir Osman Ali Khan AIR 1966 SC 1260)]

* Courts have no jurisdiction to entertain an action for the enforcement, either

directly or indirectly, of taxation law of another country. |Government of India v. Taylor
1955 AC 491 (HL)]

* There is no prescription against double taxation under the Constitution. [Avinder

Singh v. State of Punjab (1979) 1 SCC 137]*

[*Read more at ]
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Key pwvot of Tax Treaties

“An important principle which needs to be kept in mind in the interpretation of the provisions of an international treaty, including one for double
taxation relief, is that treaties are negotiated and entered into at a political level and have several considerations as their bases. Commenting on this
aspect of the matter, David R. Davis in Principles of International Double Taxation Relief, points out that the main function of a Double Taxation
Avoidance Treaty should be seen in the context of aiding commercial relations between treaty partners and as being essentially a bargain between

two treaty countries as to the division of tax revenues between them in respect of income falling to be taxed in both jurisdictions. It is observed
(vide para 1.006):
“The benefits and detriments of a double tax treaty will probably only be truly reciprocal where the flow of trade and investment between
treaty partners is generally in balance. Where this is not the case, the benefits of the treaty may be weighted more in favour of one treaty
partner than the other, even though the provisions of the treaty are expressed in reciprocal terms. This has been identified as occurring in
relation to tax treaties between developed and developing countries, where the flow of trade and investment is largely one way.

Because treaty negotiations are largely a bargaining process with each side secking concessions from the other, the final agreement will often
represent a number of compromises, and it may be uncertain as to whether a full and sufficient quid pro quo is obtained by both sides.”

And, finally, in paragraph 1.08:

“Apart from the allocation of tax between the treaty partners, tax treaties can also help to resolve problems and can obtain benefits which
cannot be achieved unilaterally.”

(Union of India v. Azadi Bachao Andolan (2003) 263 I'TR 706 (SC)]
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Mechanism to domestically legislate Treaty

* The enactment of a parliamentary law 1s an essential aspect for incorporating

. a bilateral or multilateral treaty as applicable law in India. However, there is

no mechanism either prescribed or insisted upon under the Constitution for
this purpose.

* The Parliament may choose to enact a specific legislation to effectuate a
bilateral or international treaty in India. Alternatively, depending upon the
need for flexibility, the Parliament may enact an umbrella legislation enabling
the Government to notify the treaties thereunder in its discretion and thus
conferring upon them force of law in India.
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Tracing domestic law ...

90. Agreement with foreign countries or specified territories.

(1) The Central Government may enter into an agreement with the Government of any country outside India or specified territory outside India,—

(a) for the granting of relief in respect of—

(i) income on which have been paid both income-tax under this Act and income-tax in that country or specified territory, as the case may be, or

(if) income-tax chargeable under this Act and under the corresponding law in force in that country or specified territory, as the case may be, to promote
mutual economic relations, trade and investment, or

(b) for the avoidance of double taxation of income under this Act and under the corresponding law in force in that country or specified territory, as the
case may be, [without creating opportunities for non-taxation or reduced taxation through tax evasion or avoidance (including through treaty-
shopping arrangements aimed at obtaining reliefs provided in the said agreement for the indirect benefit to residents of any other country or
territory),] or

(c) for exchange of information for the prevention of evasion or avoidance of income-tax chargeable under this Act or under the corresponding law in
force in that country or specified territory, as the case may be, or investigation of cases of such evasion or avoidance, or

(d) for recovery of income-tax under this Act and under the corresponding law in force in that country or specified territory, as the case may be,

and may, by notification in the Official Gazette, make such provisions as may be necessary for implementing the agreement.

(2) Where the Central Government has entered into an agreement with the Government of any country outside India or specified territory outside India,
as the case may be, under sub-section (1) for granting relief of tax, or as the case may be, avoidance of double taxation, then, in relation to the assessee to
whom such agreement applies, the provisions of this Act shall apply to the extent they are more beneficial to that assessee.

[Income Tax Act, 1961]

(c) Tarun Jain 03-12-2022 21

T —— a P T ——



Traeing demestic law ... (cont)

5. Levy of a lower rate of duty under a trade agreement.

(1) Whereunder a trade agreement between the Government of India and the
Government of a foreign country or territory, duty at a rate lower than that specified
in the First Schedule is to be charged on articles which are the produce or manufacture
of such foreign country or territory, the Central Government may, by notification in
the Official Gazette, make rules for determining if any article 1s the produce or
manufacture of such foreign country or territory and for requiring the owner to make
a claim at the time of importation, supported by such evidence as may be prescribed in
the said rules, for assessment at the appropriate lower rate under such agreement.

[Customs Tariff Act, 1975]
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Traeing demestic law ... (cont)

“A survey of the aforesaid cases makes it clear that the judicial consensus in India has been that
section 90 1s specifically intended to enable and empower the Central Government to issue a
notification for implementation of the terms of a double taxation avoidance agreement. When that
happens, the provisions of such an agreement, with respect to cases to which where they apply,
would operate even if inconsistent with the provisions of the Income-tax Act. We approve of the
reasoning in the decisions which we have noticed. If it was not the intention of the legislature to
make a departure from the general principle of chargeability to tax under section 4 and the general
principle of ascertamment of total income under sectlon 5 of the Act, then there was no purpose in
making those sections "subject to the provisions" of the Act". The very object of grafting the said
two sections with the said clause is to enable the Central Government to issue a notification under
section 90 towards implementation of the terms of the DTAs which would automatically override
the provisions of the Income- tax Act in the matter of ascertainment of chargeability to income tax
and ascertainment of total income, to the extent of inconsistency with the terms of the DTAC.”

[Union of India v. Azadi Bachao Andolan (2003) 263 I'TR 706 (SC)]
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Consequences ot absence of domestic law

There must be a clear legislative framework for grant of exemption from tax

and nothing can be derived from inference even from international treaties to
which India is a party.

* Colgate Palmolive (India) 1.¢d. v. Commissioner of Custorns (2016) 339 ELT 161
(5C)

* Karan Dileep Nevatia v. Union of India 2001 Bom CR 588 (Bom)
* Bhatinda Chemicals 1.1d. v. Union of India 2005 ILR 2 Del 559 (Del)
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Consequences of absence of domestic law
(cont)

“The contention that OECD guidelines have to be taken into consideration requires a closer scrutiny. The Organisation for
Economic Cooperation and Development (OECD) is an international economic otganisation of 34 countties founded in 1961
to stimulate economic progress and world trade. India is not a member of this grouping; it has an observer status. She has,
however, of late been actively co-operating with the organization. The Guidelines of OECD therefore, have only persuasive
status; they do not have any legal sanction- unlike, for instance Double Taxation Avoidance Agreements which courts are duty
bound to interpret and implement, in terms of mumc1pal law, given the compulsion of provisions of the Income Tax Act.
Secondly — and more importantly- the provisions of the Constitution compel a national legislation, to embody the terms of a
treaty, for it to be enforceable in courts in India. This is because of Article 253 of the Constitution and the dualist tradition (of
International law) followed by India, whereby treaties by themselves are legally unenforceable in courts, but are to be
assimilated through municipal (ot national) legislation. Our Supreme Coutt has, in the area of human rights — patticulatly in
personal liberty, been emphasizing that to the extent the provision of any treaty is in consonance with provision of the
Constitution (such as Article 21) it would be read along with such provision or right (Jolly George Varghese v. Bank of Cochin AIR
1980 SC 470, Appare! Export Promotion Conncil v. A.K. Chopra AIR 1999 SC 625; Kubic Darinsz v Union of India AIR 1990 SC 605).
Thus, the Courts are ptimarily bound by the law on the subject in India; if the law is clear and unambiguous, there is no
question of resorting to extrinsic soutces. The only rider is that if the terms of such conventions or treaties are similar to the
law applicable in India, courts may consider precedents in that regard; however those are only of persuasive value.”

[Chryscapital Investment Adpisors (India) Pvt. Ltd. v. Deputy Commissioner of Income Tax (2015) 376 I'TR 183 (Del)]
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COTI’s impact on interpretation of Treaties

“23. A conspectus of the aforesaid authorities would lead to the following conclusions:

1. Article 51(c) of the Constitution of India is a Directive Principle of State Policy which states that the State shall endeavour to foster respect for
international law and treaty obligations. As a result, rules of international law which are not contrary to domestic law are followed by the courts in this
country. This is a situation in which there is an international treaty to which India is not a signatory or general rules of international law are made
applicable. It is in this situation that if there happens to be a conflict between domestic law and international law, domestic law will prevail.

2. In a situation where India is a signatory nation to an international treaty, and a statute is passed pursuant to the said treaty, it is a legitimate aid to the
construction of the provisions of such statute that are vague or ambiguous to have recourse to the terms of the treaty to resolve such ambiguity in favour
of a meaning that is consistent with the provisions of the treaty.

3. In a situation where India is a signatory nation to an international treaty, and a statute is made in furtherance of such treaty, a purposive rather than a
narrow literal construction of such statute is preferred. The interpretation of such a statute should be construed on broad principles of general acceptance
rather than earlier domestic precedents, being intended to carry out treaty obligations, and not to be inconsistent with them.

4. In a situation in which India is a signatory nation to an international treaty, and a statute is made to enforce a treaty obligation, and if there be any
difference between the language of such statute and a corresponding provision of the treaty, the statutory language should be construed in the same sense
as that of the treaty. This is for the reason that in such cases what is sought to be achieved by the international treaty is a uniform international code of
law which is to be applied by the courts of all the sighatory nations in a manner that leads to the same result in all the signatory nations.

It is in the light of these principles that we must now examine the statute in question.”
[(Commissioner of Customs v. G.M. Exports (2015) 324 ELT 209 (SC)]
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Domestic law overriding Tax Treaty

* Section 94A, Income Tax Act - Special measures in respect of transactions with

persons located in notified jurisdictional area
. * T. Rajkumar v. Union of India (2016) 383 I'TR 385 (Mad)

* Chapter XA, Income Tax Act - General Anti-Avoidance Rules

* Chapter VAA, Customs Act — Administration of Rules of Origin under Trade
Agreement

*  Purple Products Pvt. Ltd. v. Union of India [WP 2831/2018 dt. 09.07.2019 — Bom]
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Recent developments

* OECD’ Multilateral Convention to Implement Tax Treaty Related Measures
. to Prevent BEPS > amendment to Section 90, Income Tax Act

* Equalisation Levy < No international tax treaty ?

* Significant Economic Presence > Covered under existing treaties?
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